Public Defender Involvement in Diversion Programs

As background on pre-trial intervention and diversion programs, the state constitution and case law place
the unfettered discretion to prosecute solely in the prosecutor’s hands. Prosecutors may pursue a case
to trial, or they may plea bargain it down to a lesser offense, or they may simply decide not to prosecute
the offense in its entirety.! Absent a statute to the effect, “a court has no power ...to dismiss a criminal
prosecution except at the instance of the prosecutor.”? Additionally, where a solicitor makes a decision,
“such as there shall be no pretrial diversion programs established for summary court cases - that decision
is binding and must be followed.”3

While solicitors are responsible for all diversion and pre-trial intervention programs, the General
Assembly has stated its intent is that they are “cost-effective and incentive-based strategies for
alternatives to incarceration in order to reduce recidivism and improve public safety.”* Since the clients
of public defenders are eligible for diversion programs, circuit public defenders may have an informed
opinion on the types of programs that may or may not be successful in helping reduce recidivism.

The Committee asks the Commission on Indigent Defense what it, and circuit public defender’s offices,
involvement (e.g., input into structure of current programs or additional programs to offer in the future;
etc.) is in the diversion and pre-trial intervention programs, outside of plea negotiations for indigent
clients. The agency provides the information in Table 1 in its September 7, 2018 letter to the
Committee.®

Table 1. Public defender involvement in diversion programs, if any, by circuit.

Circuit Circuit Public Defender involvement in Diversion Programs in their Circuits

1%t Circuit has little direct involvement in the diversion programs. The exception may be that we do have a
public defender on the Dorchester drug court review and recommendation committee. This group reviews
1 persons enrolled in the program who have not followed all the requirements and recommends their
Dgin::er retention or expulsion from the program. We also have a staff person in Orangeburg and Dorchester
orangeburg | Counties who seeks alternative sentencing programs for persons with addiction, mental health and
vocational issues. While not technically a diversion program it creates alternatives to traditional

incarceration for clients by getting them into programs to help treat the underlying issues in their lives.

2" Circuit Public Defender Office has no input into the structure of the current Diversion Programs in their

2 Circuit.

Aiken,
Bamberg, Recently, the CPD Office has been asked to attend weekly Drug Court meetings, so we could advise

Barnwell | harticipants who were being sanctioned or locked up. We have asked to start a Mental Health Court, but
there has been no progress.

3
Clarendon, | 3" Circuit Public Defender Office has no input into the structure of the current Diversion Programs in their

Lee, Sumter, | Circuit.
Williamsburg




Circuit Circuit Public Defender involvement in Diversion Programs in their Circuits
4
Chesterfield, | 4™ Circuit Public Defender Office has no input into the structure of the current Diversion Programs in their
Darlington, . .
Dillon, Circuit.
Marlboro

5
kershaw, | Other than homeless court, the 5™ Circuit Public Defender Office does not have any input in this process
Richland | at all. Our Solicitor runs all programs and does not request any input from the CPD.

6 6™ Circuit Public Defender Office is involved in the Drug Court Multidisciplinary Team, who have input into
Fca::t;; who gets in the program and the treatment and sanctions imposed on the participant. Other than Drug
Lancaster | Court the CPD had no input in any other Diversion Program in their circuit.

In Spartanburg County, the public defender had some input in the creation of the Drug Court program
and, most recently, in the Juvenile Drug Court program. But in the Seventh Circuit, the public defender
had no input in other solicitor-run diversion programs, other than negotiations to get our clients in the

7 program.

Cherokee,

Spartanburg | There was an attempt to create a Veteran's Court program, in which the CPD attempted to get
involved. However, when the solicitor's office decided to make it a diversion program run by their office,
the CPD had no input, and the solicitor's office has gotten one or two private attorneys to volunteer to
represent the clients in the "Veteran's Court." The CPD Office is not involved in this program at all.

8
Abbeville, | 8% Circuit Public Defender Office has no input into the structure of the current Diversion Programs in their

Greenwood, Gi it
Laurens, Ircurt.
Newberry
In Charleston County, the Public Defender’s Office is involved in structure and teamwork supporting in
Adult Drug Court, the Adult Mental Health Court, and the Juvenile Drug Court. The same is true in the
Berkeley County Adult Drug Court.

9 Charleston County has an active Criminal Justice Coordinating Council. The PD plays an active role. We

Berkeley, have the MacArthur Safety and Justice Initiative funding that has fostered the local police looking for
Charleston

alternatives to arrest. This includes a Crisis Stabilization Center for police calls involving mentally ill
persons who can safely be referred to this clinic and then back into the mental health system. We are
adding sobering beds for police calls where an intoxicated person can safely be diverted from arrest for
drunk calls to a place to sober up. We also are advocating for additional probate supervision with mental
health for offenders who are mentally ill and incompetent and unable to be restored to competency.




Circuit

Circuit Public Defender involvement in Diversion Programs in their Circuits

10% Circuit Public Defender Office has no input into the structure of the current Diversion Programs in
their Circuit.

10
Agig;fen’ Anderson County has recently formed a Criminal Justice Coordinating Council (CJCC), so the CPD Office
may be more involved if other diversion programs are created. There is discussion of a mental health
court and veterans court presently.
11
Edgefield, | 11 Circuit Public Defender Office has no input into the structure of the current Diversion Programs in
Lexington, . . .
McCormick, their Circuit.

Saluda
12" Circuit Public Defender Office has no input in the PRI program. However, for the Juvenile Drug Court
and Adult Drug/DUI Court our office has an attorney present at the weekly meetings of these Courts. As

12 each of the participant’s names are brought up and their progress is tracked, our attorney weighs in on
Florence, . . . .. , . . . ..

Marion discussions concerning the participants’ promotion through the program. Alternatively, if a participant has
violated the rules and is facing sanctions, our attorney participates in the decision about the appropriate
sanction to be faced for the violation.

13 | 13" Circuit Public Defender Office has no input into the structure of the current Diversion Programs in
Greenville, . . .
s their Circuit.
14
Allendale, | 14%™ Circuit Public Defender Office has no input into the structure of the current Diversion Programs in
Beaufort, | theijr Circuit.
Colleton,
Hampton,

Jasper
15" Circuit Public Defender Office has no input into the structure of the current Diversion Programs in
their Circuit.

15
Georgetown, . . .

Horry Horry and Georgetown Counties have the following Programs: Mental Health Court, Drug Court, PTI, and
Life Recovery. Only the Solicitor can admit a potential defendant even though there are defense attorneys
on both the Mental Health and Drug Court “Boards”.
16™ Circuit Public Defender Office has no input into the structure of the current Diversion Programs in
their Circuit.

16 This is vastly different from the way we originally set up our Drug Court back in the mid-1990s. During the
Union, York | inception of Drug Court, we were very involved in the process and helped shape not only policy but had

input in determining how to handle participants who were struggling in the program. Unfortunately, that
is no longer the case. Over the years the Solicitor’s office has gained more control over the process, and as
a consequence our influence has diminished.
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